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Good morning, Senator Hansen and members of the Committee. My name is
Scott L. Schroeder, a member of the Wisconsin Academy of Trial Lawyers (WATL). On
behalf of WATL, I thank you for the opportunity to appear today to testify in favor of

Senate Bill 232.

WATL, established as a voluntary trial bar, is a non-profit corporation with
approximately 1,000 members located throughout the state. The objectives and goals of
WATL are the preservation of the civil jury trial system, the improvement of the
administration of justice, the provision of facts and information for legislative action, and
the training of lawyers in all fields and phases of advocacy. WATL also has an
Employment Law/Civil Rights Committee of which I am a member.

Discrimination is a pervasive problem in society. Numerous complaints are filed

each year in Wisconsin alleging discrimination on the basis of race, sex, religion, national

origin, physical disability, age and sexual orientation. Discriminatory practices include

bias in hiring, promotion, job assignment, termination, compensation, and various types

of harassment.

The main body of employment discrimination laws is composed of federal and
state statutes. The United States Constitution and some state constitutions provide

additional protection where the employer is a governmental body or the government has



taken significant steps to foster the discriminatory practice of the employer.
Discrimination in the private sector is not directly constrained by the Constitution, but

has become subject to a growing body of federal and state statutes.

The State of Wisconsin and the EEOC have concurrent jurisdiction over
discrimination complaints. In other words, discrimination complaints are shared between
the state and federal agencies. A complainant must choose the state or federal track and

once that decision is made, you cannot switch tracks.

ed, which is why passage

of SB 232 is very important. Right now a person alleging discrimination can only

recover damages for lost wages and the right to be reinstated in the job. The lost wage
damages may be very little because they are reduced by wages earned in a new job. In
other words, if a person is earning $8 an hour and leaves because of discrimination and

then finds a new job for $6 an hour, he or she can only recover the $2 an hour lost.

In addition, Wisconsin has no provision for providing damages if people has not
lost their jobs, but are working in a “hostile work environment.” Why should people lose

their job before they can bring a claim for discrimination in Wisconsin?

I turn down

dozens of cases a week because damages are limited and most people cannot afford to
pay an hourly fee.

Employers know the penalties for discrimination are very low in Wisconsin and
that they can engage in discriminatory practices without being held accountable. Passage
of SB 232 sends a very important message to employers that Wisconsin will no longer

tolerate discrimination in the workplace.

Thank you for this opportunity to testify.
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Members of Senate Labor and Agriculture Committee

FROM: John Metcalf, Director, Human Resources Policy

DATE: September 4, 2001

RE: Hearing on SB 232 - - Compensatory and Punitive Damage
Award and Assessment Under the Wisconsin Fair Employment
Act (WFEA)

BACKGROUND

Under the current WFEA, if the Department of Workforce Development (DWD)
Equal Rights Division finds that a person has refused to hire an individual,
terminated an individual’s employment, or discriminated against an individual in
promotion, compensation, or in terms, conditions, or privileges of employment
on the basis of the individual’s age, race, creed, color, disability, marital status,
sex, national origin, ancestry, arrest or conviction record, membership in the
national guard or military reserves, or use or nonuse of a lawful product during
nonwork hours, DWD may order the person to take the remedial actions outlined
below. :

Remedies for a violation of the WFEA may include reinstating the employee and
providing back pay for not more than two years before the filing of the
complaint, costs, and attorney fees. Current law, however, does not authorize
DWD to order the payment of compensatory or punitive damages or any other
assessments or penalties in a case of employment discrimination. Nor does
current law authorize imposing a penalty for filing a frivolous discrimination

- complaint.

SENATE BILL 232

in promot;on compensatlon or in terms, conditions, or pnvﬂegcs of
employment on the bas13 fthe i gl

must use those assessments collected for the adlmmstratlon of the falr v
employment law.

The b111 also dlrects the Secretary of DWD (secretary) to appomt acommittee to. .

tutions who have expenence and expertlse in the collectmn and "analysm of
data concerning wage disparities.




The committee must report its findings, conclusions, and recommendations to the
~ secretary by the first day of the 15th month beginning after publication of the
bill, and the secretary must submit that report to the appropriate standing
committees of the legislature and to the governor by the first day of the 16th
month beginning after publication of the bill.

WMC POSITION --OPPOSE:
WMC strongly opposes allowing punitive damages awards under the WFEA.
This legislation will invite frivolous litigation under the WFEA, and does not

contain a provision to create a penalty for frivolous complaints.

iability on the part of a decision
es employment .- This will invite litigation of a personal
likely prove corrosive in the workplace.

Finally, re , discrimination beyond those currently available
under the WFEA:are: ough the federal Title VII system. The federal
remedies have checks and balances not currently available under state law. Also,
it is important to remember that small businesses employing fewer than 15
people are not covered by Title VII. The WFEA covers all employees, and
punitive damages will place an extraordinary burden on those employers.

For these reasons, Wisconsin Manufacturers & Commerce urges the Committee
to oppose SB 232.
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Wisconsin Citizen Action is the state’s largest public interest organization and represents 60,000 members
and 250 affiliate groups that include labor, environmental, senior citizen, farm, women, and community
organizations throughout Wisconsin.

Wisconsin Citizen Action supports the Equal Pay Remedies Bill because it is an issue of economic Jjustice
and would ensure that women and men are receiving equal compensation for their hard work.

Wisconsin citizens won’t turn their backs on any extra dollars George W. Bush’s tax cut might give them, but
equal pay for equal work for working families would have a far greater impact. Ending wage differentials
would put close to an extra $5,000 per year back into the pocketbooks for Wisconsin working families, as
well as increase savings and pensions during retirement.

Closing the pay gaps between women and men and between white workers and those of color is what equal
pay is all about. Compared to tax rate cuts, equal pay clearly provides more economic benefit to working
families and has a better potential of increasing consumer spending.

Despite federal and state laws banning discrimination in employment and pay, wage differentials persist
between women and men and between minorities and non-minorities in the same jobs and in jobs that require
equivalent skills and responsibilities. Many residents of Wisconsin are losing vital income to help support
themselves and their families, and equal pay would help workers become economically secure.

Equal pay is also a nonpartisan concern that is strongly supported by women and men across party lines.
According to the Center for Policy Alternatives, whether someone is Republican, Democrat or Independent,
75% of women and 62% of men say they believe that it is “very important” to adopt policies to address equal
pay. For the past decade, equal pay has been a top priority that unites people across party lines. It is time to
deliver on this critical issue for working families.

In America, people’s wages should be based on the work to be done, not on the person who holds the job.
That’s the American way. But for many women and people of color, that American promise remains
unfulfilled and families are paying the price. Research shows that women and people of color continue to
suffer wage discrimination. Today, women continue to earn only $0.72 for every dollar earned by men, and
African Americans earn $0.78 and Latinos only $0.67 for every dollar paid to their white counterparts.
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Tax cuts for Wisconsin citizens can provide short-term relief, but they come with no guarantees. Equal pay
is a long-term local solution to reward hard work, to help families make ends meet and to open the way for
American workers to realize their full economic potential.

I urge you to support SB 232 and help end the inequality between women and men’s wages and to help
ensure economic justice for Wisconsin’s families. Thank you for your time and attention to this important
issue.



Senate

Committee on Labor and Agriculture
Senator Dave Hansen, Chair

PAPER BALLOT

Date: October 15,2001

Bill: Senate Bill 232 -- Relating to: authorizing the department of workforce
development to order a person who discriminates in promotion,
compensation, or in terms, conditions, or privileges of employment on the
basis of sex, race, color, national origin, or ancestry to pay compensatory and
punitive damages and an assessment, directing the secretary of workforce
development to appoint a committee to study wage disparities between men
and women and between minority group members and nonminority group
members, and making an appropriation.

Motion: Passage
Moved by: Hansen

Seconded by: Decker

Aye: ‘/ No:
;& =& Wﬂm

Senator Dave Hansen

Please return to Senator Hansen’s office (by messenger) by 5 pm Tuesday, October 16, 2001.

Please call the Committee Clerk, Lisa Ellinger, at 266-5670 if you have any questions.



Senator Decker
323 South

Senate

Committee on Labor and Agriculture
Senator Dave Hansen, Chair

Date:

Bill:

Motion:

Moved by:

PAPER BALLOT

October 15, 2001

Senate Bill 232 -- Relating to: authorizing the department of workforce
development to order a person who discriminates in promotion,
compensation, or in terms, conditions, or privileges of employment on the
basis of sex, race, color, national origin, or ancestry to pay compensatory and
punitive damages and an assessment, directing the secretary of workforce
development to appoint a committee to study wage disparities between men
and women and between minority group members and nonminority group
members, and making an appropriation.

Passage

Hansen

Seconded by: Decker

Senator Russ Decker

Please return to Senator Hansen’s office (by messenger) by S pm Tuesday, October 16, 2001.

Please call the Committee Clerk, Lisa Ellinger, at 266-5670 if you have any questions.



Senator Baumgart

Senate 306 South
Committee on Labor and Agriculture
Senator Dave Hansen, Chair
PAPER BALLOT
Date: October 15,2001
Bill: Senate Bill 232 -- Relating to: authorizing the department of workforce

development to order a person who discriminates in promotion,
compensation, or in terms, conditions, or privileges of employment on the
basis of sex, race, color, national origin, or ancestry to pay compensatory and
punitive damages and an assessment, directing the secretary of workforce
development to appoint a committee to study wage disparities between men
and women and between minority group members and nonminority group
members, and making an appropriation.

Motion: Passage
Moved by: Hansen

Seconded by: Decker

Aye No:

L —
o~ (e

eﬁhtor James Baumgart

PIease return to Senator Hansen’s office (by messenger) by 5 pm Tuesday, October 16, 2001.

Please call the Committee Clerk, Lisa Ellinger, at 266-5670 if you have any questions.
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Committee on Labor and Agriculture
Senator Dave Hansen, Chair

Date:

Bill:

Motion:

Moved by:

PAPER BALLOT

October 15,2001

Senate Bill 232 -- Relating to: authorizing the department of workforce
development to order a person who discriminates in promotion,
compensation, or in terms, conditions, or privileges of employment on the
basis of sex, race, color, national origin, or ancestry to pay compensatory and
punitive damages and an assessment, directing the secretary of workforce
development to appoint a committee to study wage disparities between men
and women and between minority group members and nonminority group
members, and making an appropriation.

Passage

Hansen

Seconded by: Decker

No: /

Please return to Senator Hansen’s office (by messenger) by 5 pm Tuesday, October 16, 2001.

Please call the Committee Clerk, Lisa Ellinger, at 266-5670 if you have any questions.
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Committee on Labor and Agriculture
Senator Dave Hansen, Chair

Date:

Bill:

Motion:

Moved by:

PAPER BALLOT
October 15, 2001

Senate Bill 232 -- Relating to: authorizing the department of workforce
development to order a person who discriminates in promotion,
compensation, or in terms, conditions, or privileges of employment on the
basis of sex, race, color, national origin, or ancestry to pay compensatory and
punitive damages and an assessment, directing the secretary of workforce
development to appoint a committee to study wage disparities between men
and women and between minority group members and nonminority group
members, and making an appropriation.

Passage

Hansen

Seconded by: Decker

No: 2;

s

Senator Alan Lasee

Please return to Senator Hansen’s office (by messenger) by 5 pm Tuesday, October 16, 2001.

Please call the Committee Clerk, Lisa Ellinger, at 266-5670 if you have any questions.
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Testimony on 2001 Senate Bill 232
September 18, 2001

Chairperson Hansen and Members of the Committee:

Thank you for the opportunity to provide information to the committee on Senate Bill 232.

As you may know, the current Wisconsin Fair Employment Law protects employees from
discrimination based on age (40+), race, creed, color, disability, marital status, sexual
orientation, sex, national origin, ancestry, arrest record, conviction record, membership in the
military reserve or use of lawful products. An employee who believes an employer has
unlawfully discriminated may file a complaint with the Equal Rights Division. Each year the
division receives Fair Employment Law complaints from approximately 3,000 persons.

Current law authorizes Administrative Law J udges (ALJs) to award a make whole remedy to
complainants after a hearing when discrimination is found. Such awards typically consist of
back pay, interest on the back pay, reinstatement and attorney's fees. There is no provision for
the award of compensatory or punitive damages under the current Fair Employment Law.

SB232 allows such damages for a sub-set of cases. Only those who prevail with allegations of
discrimination because of sex, race, color, national origin or ancestry are eligible for
compensatory or punitive damages under the bill. For example, if an individual files a
complaint with the division alleging that she was paid less because of her sex, she would be
eligible for compensatory and punitive damages. If that same person alleged that she was paid
less because of her disability, she would not be eligible for such damages. The department is
concerned about the confusion this would create for employers and employees, and also about
creating a situation where disparate treatment occurs within the employment discrimination
law.

If SB232 results in a significant increase in the amount of Fair Employment Law complaints
received, the department would need additional financial support. SB 232 requires that an
employer who violates the law pay the department an assessment of 10% of any damage
award. While we appreciate that the bill addresses the department’s financial needs, it should
be pointed out that this particular mechanism could create the appearance of a bias towards
findings of discrimination.

I would be glad to answer any questions about the current law or process that any members may
have. Thank you again for the opportunity to provide information to the committee.

SEC-7792-E (R. 07/2001) Wisconsin.gov



The Voice of Small Business®

WISCONSIN

Memorandum

TO: Members of the Senate Committee on
Labor and Agriculture

FROM: Bill G. Smith
State Director

DATE: September 18, 2001

RE: Senate Bill 232

On behalf of Wisconsin’s small business employers, I want to convey our
opposition to Senate Bill 232 which includes provisions that would authorize the
Department of Workforce Development to order the payment of compensatory and
punitive damages in employment-related discrimination cases.

According to federal law, punitive damages may be ordered when an employer is
found guilty of discrimination in the workplace, however, small employers are exempt
under federal law from punitive damages that cannot be assessed against smaller
employers, and the damages are capped at $300,000.

Senate Bill 232 does not exempt small business and the damages are unlimited.

We believe current law provides adequate remedies and penalties for workplace
discrimination, and therefore, request that members of the Committee vote against

recommending SB 232 for passage.

Thank you for your consideration.

National Federation of Independent Business — WISCONSIN
10 East Doty Street, Suite 201 ¢ Madison, Wi 53703 e 608-255-6083 ® Fax 608-255-4909 e www.nfib.com




Wisconsin
Manufacturers

Commerce

Memo

501 East Washington Avenue
P.O. Box 352
Madison, Wi 53701-0352
Phone: (608) 258-3400
Fax: (608) 258-3413
WWw.wmc.org

TO: Members of Senate Labor and Agriculture Committee

FROM: John Metcalf, Director, Human Resources Policy

DATE: September 18, 2001

RE: Hearing on SB 232 - - Compensatory and Punitive Damage
Award and Assessment Under the Wisconsin Fair Employment
Act (WFEA)

BACKGROUND

Under the current WFEA, if the Department of Workforce Development (DWD)
Equal Rights Division finds that a person has refused to hire an individual,
terminated an individual’s employment, or discriminated against an individual in
promotion, compensation, or in terms, conditions, or privileges of employment
on the basis of the individual’s age, race, creed, color, disability, marital status,
sex, national origin, ancestry, arrest or conviction record, membership in the
national guard or military reserves, or use or nonuse of a lawful product during
nonwork hours, DWD may order the person to take the remedial actions outlined

below.

Remedies for a violation of the WFEA may include reinstating the employee and
providing back pay for not more than two years before the filing of the
complaint, costs, and attorney fees. Current law, however, does not authorize
DWD to order the payment of compensatory or punitive damages or any other
assessments or penalties in a case of employment discrimination. Nor does
current law authorize imposing a penalty for filing a frivolous discrimination
complaint. ‘

SENATE BILL 232

SB 232 authorizes DWD to order a person who has discriminated against an
individual in promotion, compensation, or in terms, conditions, or privileges of
employment on the basis of the individual’s sex, race, color, national origin, or
ancestry to pay to the individual compensatory and punitive damages in an
amount that DWD finds “appropriate” and to pay to DWD an assessment equal
to 10% of the amount of compensatory and punitive damages ordered. DWD
must use those assessments collected for the administration of the fair

employment law.

The bill also directs the Secretary of DWD (secretary) to appoint a committee to
study the issue of wage disparities between men and women and between
minority group members and nonminority group members and to recommend
solutions and policy alternatives, including proposed legislation, to eliminate and
prevent those wage disparities.

The committee must consist of representatives of business and industry,
organized labor, organizations whose objectives include the elimination of wage
disparities, and employees of institutions of higher education or research
institutions who have experience and expertise in the collection and analysis of
data concerning wage disparities.




The committee must report its findings, conclusions, and recommendations to the
secretary by the first day of the 15th month beginning after publication of the
bill, and the secretary must submit that report to the appropriate standing
committees of the legislature and to the governor by the first day of the 16th
month beginning after publication of the bill.

WMC POSITION - OPPOSE

WMC strongly opposes allowing punitive damages awards under the WFEA.
This legislation will invite frivolous litigation under the WFEA, and does not
contain a provision to create a penalty for frivolous complaints.

Further, the bill appears to create personal liability on the part of a decision
maker who makes employment decisions. This will invite litigation of a personal
nature that will likely prove corrosive in the workplace.

Finally, remedies for workplace discrimination beyond those currently available
under the WFEA are available through the federal Title VII system. The federal
remedies have checks and balances not currently available under state law. Also,
it is important to remember that small businesses employing fewer than 15
people are not covered by Title VII. The WFEA covers all employees, and
punitive damages will place an extraordinary burden on those employers.

For these reasons, Wisconsin Manufacturers & Commerce urges the Committee
to oppose SB 232,




Topic: SB 232--Equal Pay Enforcement Act
Dear honorable members:

The legislation proposed by SB 232 takes an already flawed process and makes it worse. Much
worse. It is nothing short of legal plunder. Furthermore, the proposed legislation introduces the
State as a third party to the settlement or award. What a tidy little plan to raise revenue.

The current system is bad enough. The only thing that separates an employer from a very
expensive legal process, or, as an alternative, an extortion payment, is a 34-cent stamp. For the
price of a stamp and the time needed to fill out a simple form a disgruntled employee can start a
process which forces an employer to prove innocence.

Bad legislation is always camouflaged by noble goals. No one disagrees that, all other variables
being equal, employees should receive equal pay for equal work. No one would countenance
discrimination in employment based upon sex, race, color, ancestry, or any other in vogue
diversification variable. Does discrimination exist? Yes. Is it prevalent? No. The system
assumes that everyone is guilty until proven innocent. . As difficult as 1t is fo | prove innocence, the
vast majority of the cases are dismissed.

The proposed legislation is especially pernicious in that it closes the economic loop. It is well
known that major contributors to the Democratic Party are the trial lawyers. By introducing
punitive damage awards these legalized extortion specialists expand their list of extortion
candidates. The administrative law judges, as adjudicators of the award, are in the business.
Human nature, such as it is, dictates that individuals will do what is in their own best interest.
Everyone likes to see his or her business and power expand. The participation of the State in the
settlement proceeds is the most egregious aspect of SB 232. Here we have an entity that has
spent well beyond its means and is searching for any new source of revenue it can find. Having
already extorted the tobacco industry the State now has the power to focus on other legal
businesses in Wisconsin. Raising taxes would be an alternative but we are already #3 in the

country.

SB 232 is a bad law. It is legal plunder. It exposes all businesses to extortion. It makes
operating a business in Wisconsin a very unattractive prospect. The thought of the State
determining the appropriate level of compensation to eliminate and prevent wage disparities
sounds very much like central planning. The free market will just fine if it is allowed to work.

Finally, when considering legislation such as SB 232 consider not only what is seen, but what is
not seen. What is seen is the punishment of a few cases of blatant discrimination. What is not
seen are the costs incurred by countless numbers of innocent companies which are forced to
legally defend themselves of pay an extortion fee to make the problem go away because it is
cheaper to pay than defend.

Michael J Fredrich
W 4754 Rienzi Road
Fond du Lac, WI 54935




Dear Senators
I'understand there is a hearing on SB 232 today. | would appreciate your including this letter in the hearing

I am writing to oppose SB 232. | am an attorney who has represented both employees and employers in
discrimination claims. | now primarily represent small businesses.

Certainly there are instances of illegal discrimination. Far more often, however, there are instances of employees
terminated or disciplined for incompetence or misconduct who file baseless claims simply to harass or intimidate
employers into giving them concessions they do not deserve. The present system is already weighted against
small business simply because an employee can generate a "no cost" investigation against a business while the
business must expend scarce dollars and personnel to respond. The system isn't perfect, but it works well
enough. Please leave it alone. .

As to studying, preventing and eliminating wage disparities, attempting to equalize wages by arbitrary
classifications of human beings and the economic activities in which they engage is one of the most profoundly
wrong-headed ideas one can possibly imagine. Discussion of this subject requires more than a short letter, but
please read Thomas Sowell or any other competent economist who looks beyond arbitrary characteristics and
actually analyzes the internals of the data. The apparent "disparities" have common sense, real world
explanations that have nothing to do with illegal discrimination.

Last year, one of my best business clients left the state and will never return. He was one of the brightest, fairest,
and most entrepreneurial people | have ever known. He simply got fed up with Wisconsin's high taxes and with
Madison meddling in his business. Today he is in another state, creating jobs and contributing enormously to its
tax base. Please don't chase more of my clients away.

My apologies for sounding frustrated. | believe you have the best of intentions, but small business people are not
racist, sexist bigots. We are trying our best to create jobs and will hire the best people we can find. We don't care
what they look like. It's as simple as that. Please leave us alone. Thank you very much.

Mike Dean

Dean & McKoy, S.C.
20975 Swenson Drive
Suite 125

Waukesha, WI 53186
262-798-8044

9/18/01
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Good afternoon, Senator Hansen and members of the Committee. My
name is Paul A. Kinne. I am a member in the law firm of Gingras, Cates &
Luebke, Madison, Wisconsin. I am a member of the Wisconsin Academy of
Trial Lawyers (WATL) and serve as Co-Chair of the Employment Law and
Civil Rights Committee. I appear on behalf of the Academy in favor of SB
232. Thank you for this opportunity to testify.

"WATL, established as a voluntary trial bar, is a non-profit corporation
with approximately 1,000 members located throughout the state. The
objectives and goals of WATL are the preservation of the civil jury trial
system, the improvement of the administration of justice, the provision of
facts and information for legislative action, and the training of lawyers in all
fields and phases of advocacy.

Discrimination is a pervasive problem in society. Numerous
complaints are filed each year in Wisconsin alleging discrimination on the
basis of race, sex, religion, national origin, physical disability, age and sexual
orientation. Discriminatory practices include bias in hiring, promotion, job
assignment, termination, compensation, and various types of harassment.

The main body of employment discrimination laws is composed of
federal and state statutes. The United States Constitution and some state




constitutions provide additional protection where the employeris a
governmental body or the government has taken significant steps to foster
the discriminatory practice of the employer. Discrimination in the private
sector is not directly constrained by the Constitution, but has become subject
to a growing body of federal and state statutes.

Under federal anti-discrimination statutes, a person alleging
discrimination is entitled to compensatory and punitive damages. A
complaint is filed with the Equal Opportunity Employment Commission
(EEOC), which interprets and enforces the Equal Payment Act, Age
Discrimination in Employment Act, Title VII, Americans With Disabilities
Act, and sections of the Rehabilitation Act.

After an investigation, the EEOC issues a notice of right to sue. This
is an expensive and time-consuming proposition because the lawsuit must be
brought in federal court. It may take two or three years before the case is
heard and it will cost thousands of dollars to prosecute.

The State of Wisconsin and the EEOC have concurrent jurisdiction
over discrimination complaints. In other words, discrimination complaints
are shared between the state and federal agencies. State and federal
agenciles can investigate complaints and a complainant can start at the
federal level and move to the state level or start at the federal level and move
to the state level. However, once a complainant is filed in court, he or she
cannot switch tracks.

Current state remedies for discrimination are very limited, which is
why passage of SB 232 is very important. Right now a person alleging
discrimination can only recover damages for lost wages and the right to be
reinstated in the job. The lost wage damages may be very little because they
are reduced by wages earned in a new job. In other words, if a person is
earning $8 an hour and leaves because of discrimination and then finds a
new job for $6 an hour, he or she can only recover the $2 an hour lost.

In addition, Wisconsin has no provision for providing damages if people
has not lost their jobs, but are working in a “hostile work environment.” Why
should people lose their job before they can bring a claim for discrimination in
Wisconsin?



Limited damages make it very difficult to bring discrimination cases.
Attorneys turn down dozens of cases because damages are limited and most
people cannot afford to pay an hourly fee.

Employers know the penalties for discrimination are very low in
Wisconsin and that they can engage in discriminatory practices without
being held accountable. Passage of SB 232 sends a very important message

to employers that Wisconsin will no longer tolerate discrimination in the
workplace.

Thank you for this opportunity to testify.



STATEMENT TO THE SENATE LABOR AND AGRICULTURAL COMMITTEE ON
BEHALF OF THE INDEPENDENT BUSINESS ASSOCIATION OF WISCONSIN , THE
METROPOLITAN MILWAUKEE ASSOCIATION OF COMMERCE, AND THE
HUMAN RESOURCE MANAGEMENT ASSOCIATION OF SOUTHEASTERN
WISCONSIN, INC. IN OPPOSITION TO SB 232

September 18, 2001 .

Julie M. Buchanan
Buchanan & Barry, S.C.

I'am here in opposition to SB 232 on behalf of the Independent Business Association of
Wisconsin, the Metropolitan Milwaukee Association of Commerce and the Human Resource
Management Association of Southeastern Wisconsin. I am not a paid lobbyist. I am not being
compensated by anyone for my appearance here, and I am not employed by any of the
organizations I am appearing on behalf of. I am here out of concem for the thousands of
Wisconsin small businesses and employers that will be affected by this bill. As an attorney who
represents businesses and other employers throughout Wisconsin, I am quite familiar with the
issues surrounding SB232.

Expanded Damages

SB 232 dramatically expands current state employment discrimination laws in that it subjects
even the smallest employer — for example a person with a home office and one part-time
employee — to unlimited damages for certain discrimination claims. This law is, in effect, a
“tortification” of the Wisconsin Fair Employment Act.

Frivolous claims

It is a sad reality that a growing number of frivolous employment discrimination claims are
being brought by disgruntled ex-employees. When this happens, a small business in particular
is in an extremely difficult situation. Many of these cases are settled simply because the
employer cannot afford the cost of defending such claims even if they would have a successful
defense. While employees can recover attorneys fees against employers if they win, there is
no remedy whatsoever for employers at the discovery, hearing and agency appeal stages, the
most expensive parts of the claims process. In fact, plaintiffs are entitled to a hearing even if
the Department (DWD ERD) determines there is no probable cause to believe the employer
violated the law.

Many lawsuits are filed solely for the purpose of extorting settlement from employers. These
include, for example, cases where the individual is legitimately fired for misconduct,
absenteeism, dismal performance, or is not hired because he or she has no relevant experience
whatsoever or lied on the job application. Others are filed when the employer makes a painful
but legitimate downsizing decision, and the unhappy employee claims discrimination. There




are also frivolous harassment suits, as well as actions where a complainant flat out perpetuates
a fraud in order to obtain a settlement check.

Take the case of Melvin Reed. Mr. Reed applied for a job at an employment agency in the
Milwaukee area. His job application was not complete, it did not even list the dates of
employment, and he had no relevant experience. He admitted he lied on his job application.
Yet he filed a discrimination claim for failure to hire. He did not participate in the
government’s investigation of his claim. The ERD found that there was no probable cause to
believe the employer violated the law, but Mr. Reed excercised his statutory right to a hearing.
He conducted harassing discovery and depositions, filed meritless motions and appeals, did not
cooperate at deposition, and even admitted he had no evidence to support his claim. Mr. Reed
had, in fact, filed 11 previous state discrimination claims and 11 previous federal
discriminatior: claims against other employers. In a number of those suits he successfully
collected extortion settlement checks. Unfortunately, the owner of the employment agency as
well was forced to write Mr. Reed a check rather than continue to spend time, effort and
expense proceeding with the claim as Mr. Reed threatened to drag the litigation on endlessly.
There was and is no remedy against the likes of Melvin Reed.

Mr. Reed is what’s known in our trade as a “serial suer.” The availability of unlimited
damages in effect turns our agency system into a lottery. It is an invitation to unscrupulous
individuals and those with questionable claims to bring meritless suits. With no penalties for
bringing such claims, they will be brought with increasing frequency and impunity. This
legislature has no business whatsoever creating a tort system out of our state’s employment
discrimination laws, particularly where there are no remedies for employers when frivolous
claims, where there is no summary judgment (early dismissal) process, and where there is a
right to a hearing even where there is a no probable cause decision.

Expenses Employers Already Face

Although we recognize that there are legitimate claims, we must not forget the remedies
already available and how incredibly expensive it already is for an employer facing one of
these lawsuits. The damages and remedies already available include back pay, lost wages,
attorneys fees, front pay, lost fringe benefits, reinstatement orders, orders to transfer or
promote, workplace injury awards, including worker compensation awards for mental injuries,
injunctions, anti-retaliation orders, intentional tort claims against co-workers, and directives
and orders for companies to abide by certain conditions and change certain workplace
practices. The legal fees alone in defending one claim can jeopardize the very existence of a
small business, in turn jeopardizing the job security of coworkers who depend upon that
employer. Few small employers can risk spending months and years and fortunes on hearings
and appeals proving their innocence.

The cost of defending can be staggering. In addition to responding to charges, employers are
often required to participate in extensive discovery and lengthy hearings. The attorney's fees,
down time for employer witnesses, and deposition and other costs, can result in one claim




(excluding any judgments or awards) costing literally tens of thousands of dollars, even if the
employer prevails. When the claim that is brought is frivolous, a grave injustice has occurred.
I have met with more than a few small business owners who have wondered how they will even
begin to pay the cost of defending these claims. They are forced to think about such things as
not purchasing equipment, not instituting raises, and who to lay off.

Expanded Hearings and Procedural Issues

These expanded and limitless remedies will, by definition, greatly expand the scope, length and
expense of discovery that the parties conduct as well as the hearings that administrative law
judges conduct. The employer’s financial records and condition will now be relevant in all cases
where such damages are sought. Claims can be brought to force settlement from employers who
do not wish to reveal such sensitive information. It goes without saying that those bringing
nuisance claims will have an even greater field day harassing employers with discovery requests
for such information. The expanded damages will in some instances also make relevant a
complainant’s medical and psychological records, and hearings on these evidentiary and
discovery side issues are certain to occur. Expanded hearings will only create greater delays for
those seeking to have their cases resolved. What’s more, DWD’s administrative law judges do
not have the experience, training and expertise in conducting such expanded hearings and in
making such awards. If expanded compensatory and punitive damage awards assist in filling our
state coffers with the proposed 10% penalty, won’t Judges, as a matter of course, always make
such awards?

Hearings will also be made more complicated by the fact that only some of the categories of
discrimination are those in which these expanded damages can be sought. There is no logic to
allowing individuals in only some of the categories of discrimination to seek these damages.
Many claims state multiple bases of discrimination. Which portion of the award will be due to,
for example, sex (covered) but not disability (not covered) discrimination? Or race (covered) but
not sexual orientation (not covered)? Will individuals allege a basis covered by the expanded
damages simply to conduct expanded discovery? The many procedural and evidentiary issues
that will have to be decided will create a bonanza for one group: lawyers.

Pay Equity Study

No one disputes that equal pay for equal work is, and should be, the law of the land. However,
there exists a legitimate question as to whether yet another study is needed in light of the many
studies, both from academia and elsewhere, as well as statistics and other information, that are
already available. Any studies that are undertaken or used must be done responsibly and must be
free of the junk science, faulty logic and other inaccuracies that are present in some of these
undertakings. Appropriately qualified individuals should conduct or review any such studies.
There is also great concern that this bill is being touted as one that claims to have a goal of
eliminating pay disparities without defining what that means. Many pay disparities exist, and are
legal and justified. Bosses make more than their assistants. Fire fighters make more than
secretaries. Also, the fact that disparities exist does not necessarily mean that a number of other
factors and not discrimination caused them: seniority, experience, time away from the work
force, choice of occupation, or the marketplace. If this study is a platform to reintroduce the




thoroughly discredited theory of comparable worth — equal pay for different work — a theory that
has been rejected by courts across the land, it will be a waste of time as it will be struck down by
the courts, and it does a disservice to those seeking to remedy unlawful discrimination.

The Independent Business Association of Wisconsin (IBAW) is a non-profit organization of
several hundred small to medium-sized independent businesses located across Wisconsin. The
purpose and mission of IBAW is to maintain a network of independent businesses that will assist
individual members through education and discussion of common business issues.

The Metropolitan Association of Commerce (MMAC) is a non-profit 2,200-member business
association. For 140 years, MMAC has represented the business perspective in attempts to keep
the Milwaukee and Wisconsin economy strong and vibrant. Eighty-eight percent of MMAC’s
members are small businesses. Many of these companies are large enough to be subject to
various employment laws but small enough to have difficulty dealing with the complexities and
inconsistencies of these laws.

The Human Resource Management Association of Southeastern Wisconsin, Inc. ("HRMA")
is a professional organization composed of human resource management professionals, with
membership of nearly 800 individuals representing over 350 employers. HRMA is one of the ten
largest organizations affiliated with the Society for Human Resource Management, formerly the
American Society for Personnel Administration. HRMA members represent employers ranging
in size from less than 100 to over 5,000 employees. (The opinions of HRMA presented before
the legislature do not necessarily reflect those of the individual companies that employ HRMA
members.)

Julie M. Buchanan is an attorney and sharcholder with the Milwaukee firm of Buchanan &
Barry, S.C. She and the other attorneys in her firm represent business and other employers in
labor and employment law matters, including state and federal employment discrimination
lawsuits. She is the chair of the Labor and Employment Relations Committee for the
Independent Business Association of Wisconsin, and is a board member of the Metropolitan
Milwaukee Association of Commerce. She was an appointed public member and employer
representative of the Wisconsin Legislative Council Special Committee on Sexual Harassment,
and is a member of the Employer Advisory Council for the Milwaukee Equal Employment
Opportunity Commission (EEOC)

Buchanan & Barry, S.C.

250 East Wisconsin Avenue

Suite 910

Milwaukee, WI 53202

Phone: 414-273-7900

Fax: 414-273-7905

E-mail: jbuchanan@buchananbarry.com
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October 1, 2001

To:  The Senate Copaittee On Labor and Agriculture
From: Trisha Pugal,@:&

President, CEO
RE: SB232 - Damages Relating to Employment Discrimination

The Wisconsin Innkeepers Association, representing over 1200 hotels,
motels, resorts, inns, and Bed & Breakfasts throughout Wisconsin,
respectfully asks the Committee to oppose SB232 as a bill which increases
liability for businesses, especially small businesses, without establishing a
reasonable ceiling for penalties, and with imposing an unfair incentive for
the DWD to set penalties high. '

Current state law does not allow for the DWD to assess compensatory and
punitive judgements for employment discrimination. This bill creates a
new financial liability for businesses, at the sole discretion of the
Department of Workforce Development, which sets the judgement cost.
At the same time, this bill adds an incentive to DWD to set high
judgements, as they receive an added assessment of 10% of the
judgement, which goes directly to DWD. In what other situation is the
judge allowed to directly benefit by finding a defendant guilty, and to
benefit even more by penalizing them more?

While a goal of eliminating employment discrimination is admirable, this
method would try to correct a wrongful action with another wrongful
action.

Please do not pass SB232 unless this portion is removed. Thank-you for
your consideration.

Ce: WIA Executive Committee
Barbara Linton, Lobbyist
WIA Legislative/Tourism Committee Chairman
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Honorable Senators:

As executive director of the National Foundation for the Intersexed, the only organization
in the nation focused on funding research to help intersexed persons, I rise to support S.B.
232/A.B. 294 with reservation solely as to its scope.

The National Foundation for the Intersexed was founded this year as the U.S. affiliate of
the International Foundation for Androgynous Studies, based in Australia. While the
Foundation hopes future research will clarify the issue, it currently entertains a belief that
abnormal chromosomal and hormonal conditions are altering the physical appearance and
behavior of millions of Americans to conflict with societal expectations. An ever-growing
mass of studies by medical and environmental science researchers supports this hypothesis.
As a graduate student in the environmental science and policy program at the University of
Wisconsin-Green Bay, my thesis shall investigate the possibility that pesticides and other
pollutants are altering the behavioral traits of humans dlrectly and as a result of interaction
wn:h others.

‘What I have learned in my research convinces me that perceptions of non-conformity to
“social expectanons of sexual orientation and gender identity are far more significant than
“actual variance. Therefore, acts of discrimination called “homophobia” by some and
- defense of family values by other are not sanctions against homosexuality, but agamst mere
~ perceived homosexuality—an appearance that may not be either accurate or voluntary. -

‘As evidence of this theory I present myself. In splte of my voice, my mannerisms and the
overall appearance of my body, it will probably surprise you to learn that I was born male.

* My appearance is very non-male because my mother was prescribed diethystillbestrol, or-
DES, when she carned me. [ have not been surgically altered and do not take supple-
mentary hormones, mostly because I do not desire to be female—my sex (defined as it may)
is something I endure more than desire. My research and public speaking is simply the best
option I have for making my personal tragedy eventually benefit others.

The reasoning behind my decision to adopt female gender is not as relevant here as the
fact that through my teenage years and early adulthood, others regularly perceived that I
was homosexual. That presumption persisted even though I wanted a girlfriend as much as
any heterosexual high school boy ever did. In fact, I was so focused on girls that I did not
understand what [ was bemg accused of. For years I thought “faggot” was just a nasty thing
you called someone—since I knew I wasn’t gay, I was simply unaware why anyone would
think [ was. But most important, I suffered abuse and threats of vmlence constantly from
young men with hatr@d or homos
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becausetheyare e
tend to attract violence like lightnir
abnormality is unavoxdably ous. That many non-virilized males should eventually
deveiop into gay or bisexual men, or even male-to-female transsexuals is understandable
given the extreme stress placed upon them.

Despite the relief in stress non-virilized males expenence by social adjustment, I have
discovered that most people like me suffer grievous permanent emotional trauma that is
often physically and mentally debilitating. Intersexed biological males often exhibit stress-
related diseases seen much more often in women than men, including chronic fatigue
syndrome, fibromyalgia, environmental sensitivity and multiple sclerosis.

Returning to Senate Bill 232, my point in raising the issues of people like me is not to ask
for sympathy but to illustrate why the bill cannot be complete until it is amended to protect
persons who fail to conform to the gender stereotypes of another. In general, the bill must
be amended to cover perceptions of difference in addition to actual difference on the
grounds of race, sex, religion, ethnicity, national origin, marital status, current and future
pregnancy, conformance to gendered expectations, public assistance status, and disability.
Such an amendment will not only protect intersexed persons like myself, it will also give
real protection to women whose non-conformity to social expectations includes their
assertiveness and self-determination.

Regarding the provision in S.B. 232/A B. 294 against sex discrimination: The current
bill invites any employer to evade the law by claiming that its acts were actually motivated
by discrimination upon some ground not covered, such as sexual orientation.*
Consequently, no woman may safely compete against a man for promotlon and
advancement so long as she may be fired under the perception that she is lesbian. Likewise,
injustice of heroic proportions shall continue to be perpetuated against the most vulnerable

- -of men, until employers are put on notice that sex discrimination laws cover not Just the

gender conformity of women, but also men.
‘In conclusion, S.B. 232/A B. 294 creates merely a mirage of protectlon for Wlsconsm

- female and male workers, a law with a greater potential as a trap than a shield for workers.

At a minimum, the bill must be amended to cover perceptions of difference, as well as
actual difference. Furthermore, the bill must cover discrimination on'the basis of gender
stereotypes as well as sex. With those changes, Wisconsin will have created one of the best
laws in any state for guaranteeing justice for workers.

I would be happy to assist you in modifying the bill, and in providing evidence and
testimony to convince your fellow legislators of the need for a bill such as I have suggested
here today. Iam entirely at your service. Thank you.

Hannah Miyamoto
Executive Director

* See note attached.




asis of perccived sexualorientation

k S Supreme Court in Hopkins v. Price-

Pl
Wate countant who, despite her remarkable ability,

be excessively aggressive for a woman.
Tesnxmmy establxshﬁ:iﬂ men regularly challenged her femininity, that she was told she
should be more deferential to men, encouraged to wear makeup and jewelry, even a
suggestion that she enroll in “charm school.” By a heavy majority, the Supreme Court
established that sex discrimination encompasses more than direct demands for sex, and
maintenance of a hostile environment for women on the basis of their sex, but also
maintenance of a hostile environment for women who do not conform to the behavioral
expectations others have for women In short, women must not just be free to be women,
but to also be themselves.

While nothing in Hopkins suggests that Ms. Hopkms was believed to be lesbian, one may
presume the thought crossed more than one man’s mind. “Lesbian” describes more than a
sexual practice—it is the modern equivalent of the word “witch.” Just as “witch” was once
a charge flung at any woman who dared to defy a man, so “lesbian” encompasses the same
improvable and indefensible charge. The experience of assertive women as far back as
Susan B. Anthony establishes that women will never compete equally against men for
employment, pay and advancement until they are protected from discrimination on the
ground of sexual orientation.

Hannah Miyamoto

- The foregoing not submitted on behalf of the National Foundation for the Intersexed.
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Dear Members of the Committee on Labor and Agriculture:
I support Senate Bill 232.

Americans like to believe that this is the land of opportunity, and that discrimination
based on sex, race, color, national origin or ancestry does not happen regularly.
However, per data from the US Census Bureau the wage gap between women and men is
now at 73 cents, with women making $.73 cents for each male dollar. A survey of
public-relations professionals showed that women with less than five years of experience

make $29,726 while men with the same amount of experience make $48,162.

This statistic is personal for me. Because I am friends with a former co-worker, I found
out that I was paid less than him for the same position, although I have a college
education and he doesn’t. Everyoner doesn’t have the same opportunities, and equal pay

for equal work is necessary for this to happen.

I'would also like to see that this bill adopt language that includes gender stereotypes and
also the words ‘employer-provided benefits’ in place of ‘privileges of employment’.

Thank-you for your work in addressing inequities in the workplace.

Sincerely,

M’Wt/ f&ﬂl&z«w&/

Rebecca Derenne
817 N Chestnut Ave
Green Bay, WI 54303
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Good afternoon, Senator Hansen and members of the Committee. My name is Mary
Taylor Lokensgard. I am a member of the law firm of Robinson, Peterson, Berk & Cross,
which has offices in Appleton and Green Bay. I currently serve as a member of the Board of
Directors of the Wisconsin Academy of Trial Lawyers (WATL). I appear on behalf of the
Academy in favor of SB 232. Thank you for this opportunity to testify.

WATL, established as a voluntary trial bar, is a non-profit corporation with
approximately 1,000 members located throughout the state. The objectives and goals of
WATL are the preservation of the civil jury trial system, the improvement of the
administration of justice, the provision of facts and information for legislative action, and the
training of lawyers in all fields and phases of advocacy. Among its committees is the
Employment Law/Civil Rights Committee.

Under federal anti-discrimination statutes, a person alleging discrimination is entitled
to compensatory and punitive damages. A complaint is filed with the Equal Opportunity
Employment Commission (EEOC), which interprets and enforces federal employment laws
including the Equal Pay Act, Age Discrimination in Employment Act, Title VII, Americans
with Disabilities Act, and sections of the Rehabilitation Act.

After an investigation, the EEOC may issue a notice of right to sue. This is an
expensive and time-consuming proposition because the lawsuit must be brought in federal
court. It may take two or three years before the case is heard, and it will cost thousands of
dollars to prosecute.




The State of Wisconsin and the EEOC have concurrent jurisdiction over discrimination
complaints. In other words, discrimination complaints are shared between the state and
federal agencies. A complainant must choose the state track or the federal track and once that
decision is made, he or she cannot switch tracks.

Passage of SB 232 is important because current remedies available under Wisconsin
law are too limited to allow adequate enforcement of Wisconsin’s anti-discrimination in
employment policies. Right now, a person alleging discrimination can either be reinstated to
a job he or she has lost because of discrimination, or recover lost wages. Lost wage damages
are frequently low because they are reduced by wages earned in a new job. If a person is
able to find a job that pays the same wages as the job he or she lost, damages are limited to
that time he or she was without work altogether. If damages cannot be assessed, there are no
consequences for the employer who has discriminated, even if that discrimination is blatant.

In addition, Wisconsin has no provision for assessing damages if the employee has not
lost his or her job, but instead is being harassed and working in a "hostile work environment."
Harassment disrupts production. It can seriously affect employee morale. It may increase
absenteeism and employee turnover. Nevertheless, a Wisconsin employee who experiences
this situation, and wants to change it, but also wants to keep the job, has no claim for
damages under Wisconsin law.

Limited damages make it difficult for employees to find lawyers to represent them in
discrimination cases brought under Wisconsin law. Frequently, employees who have been
discriminated against will have lost a job, or are otherwise in a position where they cannot
afford to pay attorney fees to prosecute the case. When damages are severely limited,
attorneys cannot offer employees a contingent fee arrangement. As a result, even though
discrimination is illegal in our state, many victims of discrimination have no recourse in our
courts.

When employees cannot hold their employers accountable for discriminatory practices,
discrimination continues unchecked. Employers realize the penalties for discrimination are
minimal in Wisconsin, and can take simple steps to avoid even those minimal penalties. Lack
of real consequences provides no incentive for employers to end discriminatory practices in
their workplaces. Passage of SB 232 gives teeth to Wisconsin’s anti-discrimination laws, and
sends the important message that Wisconsin does not tolerate discrimination in the workplace.

Thank you for this opportunity to testify.




